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AALU Bulletin No:  10-126 December 14, 2010 

Subject: Court Upholds NY State Insurance Regulation 194  

Major References: Sullivan Financial Group, Inc., et. al. v. Wrynn , __ N.Y.S.3d. __, 
Index No. 3342-10 (N.Y. Sup. Ct. November 17, 2010); 11 NYCCR 30 
(Regulation 194 – Producer Compensation Transparency); Circular 
Letter No. 18: Implementation of and Compliance with 11 NYCCR 30 
(Regulation 194 – Producer Compensation Transparency) 

MDRT Information Retrieval Index Nos.: 600.04; 1850.00 
 

SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

In an expedited decision in Sullivan Financial Group, Inc., et. al. v. Wrynn, __ 
N.Y.S.3d. __, Index 3342-10 (N.Y. Sup. Ct. November 17, 2010), the New York State 
Supreme Court for Albany County (which is not the highest court in the state) ruled that 
Insurance Regulation 194 is not inconsistent with New York insurance law, is not arbitrary 
or irrational, and that the NY State Insurance Superintendent did not exceed his authority in 
promulgating the regulation. When it takes effect on January 1, 2011 for insurance sales in 
New York, Regulation 194 requires initial disclosures a producer’s role and the type of 
compensation they receive, and notification that a purchaser can receive more specific 
information about compensation by asking the producer for such information.  The NAIFA-
NYS, the NAIFA, and the AALU did not challenge Regulation 194, but instead worked hard 
to minimize potential inadvertent damage to coverage, sales and financial protection 
provided by life insurance products by seeking the significant changes where were made to 
draft regulations and for recently issued Department guidance (Circular No. 18) regarding 
implementation and compliance. 
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In February of 2010 the decision of the Board of Directors of the Independent Insurance Agents & 

Brokers of New York, Inc. (“IIABNY”) stated on the organization’s website that it would proceed with 
legal action to stop the state Insurance Department regulation from taking effect.  That suit resulted in the 
opinion, briefly described in this Washington Report, upholding the Regulation. 

The crux of the plaintiffs’ argument that the Insurance Superintendent exceeded his statutory 
authority was based on their reading of Insurance Law § 2119, which contains certain restrictions and 
requirements relating to producer compensation received from the insured or prospective insured, but does 
not address the type of disclosure requirements contained in Regulation 194.   

However, in the view of the Court, Insurance Regulation 194 is not inconsistent with § 2119; rather 
the two address different matters. The Court noted that “…whereas insurance Law § 2119 regulates the 
financial relationship between a producer and an insured, Regulation 194 is directed at providing insureds 
with disclosure of the financial relationship between the producer and the insurer.” 

While the Court acknowledged that Section 2119 is silent on the issue of regulation of the “financial 
relationship between the producer and the insurer,” in its judgment, it is within the administrative authority 
of the Insurance Superintendent to fill in the “interstices” in the statutory scheme. 

The Court also determined that the Regulation was neither arbitrary, excessively burdensome, nor 
irrational.  On the “burden” issue, the Court observed that “the actual level of burden is highly dependent on 
the number of purchasers who opt to request a detailed disclosure, and neither side has given the Court a 
non-speculative basis upon which to assess the proportion of purchasers who will make such requests.” 

The Court which issued the opinion is an intermediate court within the state's judicial system and is 
potentially subject to override (in this case or a future one) by the New York Court of Appeals. IIABNY 
reportedly has petitioned its membership concerning whether to appeal the decision. 

Regulation 194 emerged from past problems on bid-rigging and steering in the property casualty 
arena. These problems were discovered in a joint investigation conducted by the Insurance Department and 
the Office of the Attorney General (then the later scandalized Elliot Spitzer) in 2004.   

While NAIFA-NYS, NAIFA, and AALU pointed out vigorously that no similar problems have been 
identified in the life insurance product marketplace, we did not challenge the legal authority for the 
issuance of Regulation 194—which applies to all forms of insurance—but instead worked hard to minimize 
potential inadvertent damage to coverage, sales and financial protection provided by life insurance products 
by seeking the significant changes which were made to draft regulations and for recently issued Department 
guidance  (Circular No. 18) regarding  implementation and compliance.  We welcome additional feedback 
and questions from members as we continue to monitor the implementation of Regulation 194, consider 
seeking further regulatory guidance and/or clarification, and provide additional information that may be 
helpful.  

Any AALU member who wishes to obtain a copy of Sullivan Financial Group, Inc., et. al. v. 
Wrynn, a copy of Regulation 194, and/or a copy of Circular No. 18 may do so through the following 
means: (1) use hyperlink above next to “Major References,” (2) log onto the AALU website at www.aalu.org 
and enter the Member Portal with your last name and birth date and select Current Washington Report for 
linkage to source material or (3) email Anthony Raglani at raglani@aalu.org and include a reference to this 
Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 
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THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 

BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 
IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 

http://www.aalu.org/
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